
COMPLAINT

Licensing Board Defense Coverage
By Pamela J. Van Cott, CPCU, Assistant Vice President, American Professional Agency, Inc.

W
 hen considering the purchase of an insurance 
policy to cover professional services, most coun-
selors are legitimately concerned about lawsuits 
that may be brought by a dissatisfied client or fam-
ily member since lawsuits are costly to defend in 
terms of time and money. And since the monetary 

values of judgments or settlements tend to increase over time, one can 
expect a lawsuit that is filed today to have a higher settlement amount than 
it would have had a decade ago. As an insurance provider for professional 
liability for mental health and addiction specialists, it is not surprising to 
hear most of our insureds say their biggest concern is a lawsuit.

However, the reality is that you are far more likely to have a com-
plaint brought against you by a state licensing board than to have a 
lawsuit brought against you. In fact, after a 10-year review of all claim 
reports made to our office, licensing board complaints outnumber lawsuits 
two to one. In addition, calls to our office in which an insured seeks legal 
help due to the receipt of a subpoena for records or for legal guidance due 
to the need to attend a deposition hearing also exceeded the number of 
lawsuits filed.

Here is how claims or complaints reported to our office broke down 
over the last ten-year period:

Number

Board Complaints   666

Requests for legal assistance arising from the receipt of a sub-
poena for records or for legal representation at a deposition 

  469

Lawsuits   331

TOTAL: 1,466

Lawsuits are a demand for money, brought by clients or family members 
as a remedy for an injury they feel was caused by the actions of a counselor. 
To bring a lawsuit, the plaintiff must demonstrate that an injury occurred 
to them. The plaintiff has a burden of proof to demonstrate that they 

suffered or continue to suffer injuries, whether physical or emotional.
Complaints to licensing boards or other regulatory authorities 

are not demands for money. When clients file complaints to licensing 
boards or similar authorities, they want disci-
plinary action taken against the counselor. 
They must demonstrate that the counselor 
breached legal or ethical standards or that 
the counselor is providing services they 
are not licensed or certified to provide. It 
must be stressed that state licensing 
boards exist to protect the public, 
not the counselor.
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COMPLAINT

Why Do More People File More Licensing Board 
Complaints?

So why is an unhappy or angry client twice as likely to report a counselor 
to a licensing board or other regulatory authority instead of bringing a 
lawsuit against the counselor? Mostly, it comes down to which process is 
easier and less disruptive to the client.

To bring a lawsuit against a counselor, a client must first find a lawyer 
willing to take his or her case. The client must then be able to prove that 
an injury has occurred. Most injuries claimed as a result of the counselor-
client relationship are not physical but emotional in nature. Since emotional 
injuries are harder to prove than physical injuries, a client can expect a 
process that is more expensive and time consuming.

In contrast, the process of filing a complaint against a counselor with 
a licensing board is easier, less time consuming, and much less expensive 
than initiating a lawsuit. First, depending on the state, complaints can be 
filed online or mailed in for free, negating the need for a lawyer. Second, 
in most cases, a final disposition can be expected in a shorter period of 
time than it normally takes to settle a lawsuit (months vs. years), but some 
board complaints have been known to drag on for years as well. Third, a 
complainant does not have the difficult burden of showing that he or she 
suffered an emotional injury from an alleged offense; he or she just has to 
show that a counselor was practicing outside the scope of his or her practice, 
expertise, or the legal boundaries of his or her profession.

In addition, filing a complaint with a licensing board has at least three 
additional benefits:

1.  Many states do not have a statute of limitations that would act as a
barrier in lodging a complaint to a licensing board, allowing a com-
plaint to be filed at any time regardless of when the alleged offense
occurred. Other states give a longer statute of limitation time period 
for filing board complaints than for filing lawsuits.

2.  Regardless if the board initially feels that there may be no merit to
a complaint, the board will open an investigation to investigate
all complaints.

3.  Some complainants first file board complaints to test the waters.
A successful board complaint outcome will increase the chance of
success with litigation so the proper defense of a board complaint is 
very important.

Defense Coverage: Lawsuit vs. Licensing Board 
Complaint

Almost all insurance policies that provide professional liability for 
counselors will also provide a separate limit of coverage for licensing board 
hearings defense coverage. It is important that the counselor knows the 
difference between defense coverage provided for a lawsuit versus how 
defense costs are handled for licensing board complaints.

 With a lawsuit, most insurance companies provide first dollar defense 
coverage. The insurance company assigns lawyers to defend the insured and 
the costs for defense are borne by the insurance company. In most cases, 
the expense to defend a lawsuit is unlimited and will not erode the limits of 
liability provided under the policy. The insured does not have the right to 
choose his or her own defense lawyer. The insurance company will either 
use its own in-house team of lawyers or choose a firm from an approved 
panel of law firms it has used in the past.

If there is a board complaint, insurance companies generally will not 
provide lawyers to defend the insured. The insured chooses his or her 
own lawyer and the insurance company will reimburse the insured for 
the legal costs subject to the limit provided under the policy. Some insur-
ance companies only offer one limit to reimburse an insured for licensing 

board hearings, usually $25,000. The insurance coverage provided by our 
policy offers a range of limits to choose for this coverage, from $5,000 
to $150,000. Our 10-year review of the costs to defend licensing board 
complaints show 69% of complaints are resolved for under $5,000, 96% of 
complaints are resolved for under $25,000, and a few complaints did take 
up to $100,000 to defend. If the cost to defend a licensing board complaint 
exceeds the limits purchased under the policy, the insured bears the cost of 
lawyer fees that exceed the policy limit.

If a licensing board complaint is made, a counselor may feel anxiety and 
even anger. The prospect of a long and tedious board investigation with 
the likelihood of releasing records to a licensing board can be extremely 
disruptive. This can be a serious distraction to counselors and their practice. 
The good news is that most board complaints are dismissed in the early 
stages of an investigation and there is no permanent record of the complaint 
unless sanctions are levied against the counselor.

If the complaint is found to have merit, a lengthier investigation and the 
counselor’s appearance before the board may be required. If the complaint 
is not dismissed at this stage, the board may decide on an action ranging 
from a reprimand to a revocation of the license. A common outcome is the 
suspension of the counselor’s license which is stayed if a Consent Order 
is signed by the counselor detailing a course of action the counselor must 
agree to in order to keep practicing. The courses of action can include 
continuing education, supervision, therapy, restrictions of the counselors 
practice and a monetary fine. Fines imposed by a licensing board are gener-
ally not covered by a professional liability policy.

How to Avoid a Licensing Board Complaint
From the perspective of an insurance company that has handled many 

lawsuits and board complaints, here are our suggestions to help avoid a 
board complaint:

1.  Know the laws that pertain to your license, both state and fed-
eral. Thorough knowledge
of reporting laws in cases of
suspected abuse or neglect is a
must. Refresh your knowledge
of these laws annually.

2.  Belong to a professional coun-
selors association and adhere to
its code of ethics. Professional
associations keep you abreast
of the changing environment
of your profession and the rules 
and regulations that shape it.
Most also offer continuing
education and ethics training.
Counselors that belong to pro-
fessional associations are considered better insurance risks than those
that do not.

3.  Many board complaints that result in sanctions are directly attrib-
utable to insufficient documentation. Documentation is your best
defense. It can mean the difference between board complaints being 
dismissed or proceeding forward. The “Less is More” theory of life 
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does not apply when it comes to documenting your files. Spotty 
documentation can be worse than none at all so document, docu-
ment, and document!

 4.  Give particular attention to record keeping and reporting procedures 
when providing services related to child custody and fitness for duty 
evaluations. A large percentage of board complaints arise from these 
areas.

 5.  Have a network of professionals to touch base with when faced with 
questionable situations. Be pre-emptive if an incident occurs that 
you feel could lead to a complaint. Reach out to other professionals 
for guidance. This includes your insurance representative. We can 
provide guidance before complaints or claims are filed. Risk man-
agement departments of insurance companies can often mitigate a 
situation from escalating further if they are contacted early enough.

What to Do If a Board Complaint Is Filed Against You
 1.  Do not try to handle this alone, no matter how baseless or insignifi-

cant you consider the situation. Report this to your insurance rep-
resentative immediately. Remember that all insurance policies have 
policy conditions that require the reporting of claims or complaints 
as soon as practical.

 2.  If your insurance company has not assigned an attorney to you, 
contact one right away who has experience in working with licens-
ing boards. Your professional association or other professionals may 
be able to give you recommendations. Assist your lawyer in your 
defense. This may mean supplying the names of other profession-
als who may be able to corroborate that your treatment plan was 
correct.

 3.  Do your homework when looking for a professional to help you as 
an expert witness. Check his or her credentials. Interview him or her 
to determine that he or she has a strong grasp of the issues regarding 
your case. Your attorney and insurance company will usually play a 
role here also.

 4.  Never sign a Consent Order without legal representation. Signing 
this type of agreement acknowledges that there was wrongdoing 
and can also open the door to a lawsuit being filed. A good lawyer 
may not be able to avoid a consent order being drawn up, but he 
or she can certainly help make sure that the terms are as favorable 
as possible.

Make sure your professional liability insurance policy has the added 
coverage of licensing board hearings defense coverage. If your policy pro-
vides this coverage, see if higher limits are available and ask your insurance 
representative to discuss these options and costs with you. Make sure the 
limit of liability for this important coverage feature is adequate based on 
your situation and risk tolerance.

Pamela J. Van Cott, CPCU is Assistant Vice President with the American 
Professional Agency, Inc. (APA, Inc.), NAADAC’s partner and endorsed profes-
sional liability company. Van Cott has 25 years of experience insuring profes-
sional liability, with a concentration in the addiction field. APA, Inc. has been 
a leading writer of professional liability for mental health and other profes-
sionals for 40 years. With over 100,000 insureds, APA, Inc. has been endorsed 
or sponsored by many national and regional mental health associations, 
including NAADAC. In addition, APA, Inc. has experienced staff to provide risk 
management consultation services for policyholders.
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